time of   the citation,   above  the I-beam,   the  elevator   shaft was  separated
from the first and  second landings  and   the  first flight of stairs only
by handrails.     Thus,  above and  below the handrails no  separation between
the  landings and  stairs  and  the elevator  shaft   existed,   except  for  the
first  24 to  32 inches  from the  second  landing.     It was  this lack of
separation between  the elevator shaft and  the  stairwell  that  the
Secretary alleged  constituted  a violation of  the cited  standard, _!/

The citation was  issued during  an  investigation  of  a fatal acci-
dent  that occurred at  the mine.     On May 16,   1980,   a miner who apparently
intended  to  leave work early,   walked up  the  stairs  to   the  top of the
stairwell,   opened  the door and  stepped  outside.     He  saw his  foreman and,
to avoid being  seen,   went back down   the stairs   to  the   second  landing.
There,  he  stepped  onto  the I-beam to gain access to  a  loose metal grate
on one side of   the elevator  shaft  from which he  could   exit  to  the surface.
The elevator descended however,   and  a  retiring  cam 2J  affixed to the cage
apparently struck  the miner  causing  him to  fall   to the  shaft bottom. _3/

The judge  concluded  that   the "elevator cage together with  its
retiring cam constituted moving  parts  of a machine   ..." within the
meaning of   the standard.     3 FMSHRC  at  2001.     On review,   the Secretary
argues  that  the  purpose  of section  75.1722(a)   is  to  "protect miners
from injury caused by moving machinery," and that  the  elevator cage
is  subject   to  the  standard "because  it   is   an  'exposed,   moving machine
part which may be  contacted by persons  and which may  cause injury."1
Sec.   br.   at 5.     He,   like  the Judge,   interprets   the standard  to  cover
not only  the listed machine parts but  all machine parts  that are exposed
and moving.     Sec.   br.   at 5-6.     We  disagree.     We find   that  such  an
interpretation Ignores  the grammar  of   the  standard and makes  the list
of  items covered  surplusage.

I/       The judge stated  that  the area  that  the Secretary  sought to have
guarded included only a  26" by 54"  space  on  the second   landing.     Our
review of  the citation and the  testimony and arguments  presented at
the hearing convinces  us  that   the alleged ;violative; condition
encompassed  all  the open area  between   the  elevator shaft and  the
stairway and  landings at   the  first  and   second  levels.
2j      The retiring cam is a metal bar attached, to and  protruding from
one side of  the  elevator cage.     When the .cag$ .reaches   the  top or bottom
landing of  the shaft,   the  cam hits  a switch on  the  side of  the  shaft,
and causes  the elevator door to open.

J3/       As  the parties and  the judge agreed,   the  fatality  is not determina-
tive as to whether a violation of  the standard occurred.    The violation
was alleged because the elevator cage and  its  parts were not guarded
to prevent a person from contacting them and being injured.    These
circumstances existed regardless of  the specifics of   the accident.

301re of the evidence bearing on these criteria
